INTRODUCTION AND SCOPE OF ARtTICLE
The Miller Act 1 is the federal construction bond statute. It requires prime contractors on most? federal construction contracts to furnish payment and performance bonds. The statute is short and concise, with most of its substantive provisions in a single section-27ob. Because of this, one might think it dull and unimportant, but nothing could be further from the truth. It is very much in the mainstream of federal construction legal practice.
It involves money, often a lot of money. It involves an industry famous for the size, frequency, and heat of its problems-and its failures. One need only look at the number and variety of the annotations behind the Miller Act to appreciate its importance and complexity.
No single article could adequately discuss all facets of the Miller Act. Actually, many of these are really surety law and not government contracting problems. Accordingly, in order to stay within the scope of the symposium, this article is limited to the problems of subcontractors and materialmen claiming under Miller Act payment bonds. Moreover, this is the primary area where the writers have had personal experience with the act.
II

HISTORY AND PURPOSE OF THE MILLER ACT
The common law early recognized the need to protect persons furnishing materials and labor on construction projects by creating mechanics liens on commercial work; and these have been codified generally by our state legislatures into appropriate statutory liens. The doctrine of sovereign immunity, however, left the unpaid materialmen and subcontractors on federal construction work without similar protection. The finished project was, of course, immune from lien. 8 Congress first attempted to eliminate that inequity by passing the so-called Heard Act in I894. That act established a single performance and payment bond which did afford some protection to the unpaid subcontractors and materialmen, 5 but it was fraught with substantive and procedural limitations.
To correct these 6 Congress passed the Miller Act in 1935, dividing the performance and payment features into separate bonds and changing the ground rules on procedures. 1 During the twenty-eight years since then, the patient has been on its own and apparently is doing fine. It does provide substantial protection to diligent subcontractors and materialmen, the purpose for which it was passed, and to that end, it has been given a very liberal construction by the courts in favor of such claimants. Thus, the United States Supreme Court, in an early case, stated: 8 And we are committed to the doctrine that it should be liberally construed in aid of the public object-security to those who contribute labor or material for public works.
No one is entirely satisfied with the workings of the act as so interpretedsubcontractor, contractor, surety or the contracting agencies; but perhaps this is the best testimony possible on the balance it has struck among such conflicting interests.
III
CONTRACTS COVaED BY THE MiLLr ACT
The problems for claimants under the Miller Act payment bonds divide logically into these categories: what is covered; who is covered; and how to enforce coverage. We shall review them in that order.
The Miller Act is limited by its own terms to contracts "... for the construction, alteration or repair of any public building or public work of the United States...." ' The first question, then, is what constitutes a "public building or public work." The United States Supreme Court, in an early decision, United States to the Use of Noland Co. f/. Irwin,'° addressed itself directly to that question and concluded that the government prevents a direct suit against the government. Referring to the Heard Act, the court in United States to the Use of Salem-Bedford Stone Co. v. Sheridan, 119 Fed. 236, 239 (C.0. W.D. Ky. 1902), stated: "The real purpose of the legislation was obviously to provide a guaranty of payment to laborers and materialmen through the medium of the bond required, inasmuch as they could not, without permission of the government, acquire any lien upon works of public improvement.
(See Note, Government Subcontractors' Remedies in Rem, 30 Gao. WAsH. L. Rav. 994 (1962) the term "public works" was to be interpreted broadly, holding that the act applied to a contract issued by the federal government, pursuant to its public works program, for construction of a library for Howard University, even though the university was a private institution.
The Court relied heavily upon the legislative history of the Miller Act, in which it was stated that the act would apply to the public works program being conducted under the National Recovery Act. The latter act had defined public works as including "any projects of the character heretofore constructed or carried on either direcdy by public authority or with public aid to serve the interests of the public."
The Supreme Court refused to apply a narrower definition of "public work" which had been developed by a lower court under the Heard Act in a case involving the same institution, Howard University :"i "Whatever may have been the validity of this narrow formula when applied to the Heard Act, we cannot approve its application to this suit under the Miller Act."' 2 The Court noted that the concept of "public works" changed considerably since 1897 and that tide to the property "is no longer of primary significance."
The Court cited with approval a decision by the court of appeals for the sixth circuit, in Peterson v. United States for Use of Marsh,' 3 under the old Heard Act. The prime contractor had there defended a claim under the payment bond on the grounds that the government did not own the buildings and land being worked on and that the project was therefore not a "public building or public works" within the purview of the Heard Act. But the circuit court had rejected this contention, holding that Congress did not use the term "public works" in its technical sense. The court noted that the job in question was part of the improvement of a navigable stream, and, therefore, was for the public good. The court stated that the act here in question includes (a) work done on property belonging to the United States, and (b) all fixed works constructed for the public use at the expense of the United States.
In a particular case, the question could arise as to whether the contract was one for "construction, alteration or repair"--just as it has over whether it involved a "public building or public works." Our research, however, has not uncovered such a case.
The broad interpretation given to the term "public work" by the Supreme Court in Noland is in keeping with the Court's liberal views on claims under the act generally. It also makes sense as a simple matter of fair play. The party who claims the Miller Act is inapplicable normally is the prime contractor or his surety. Both, however, were willing parties to the original payment bond. Thus, in Noland the Supreme Court noted :' The respondents evidently had no difficulty interpreting the language of the Recovery Act until they were called upon to meet the claims of petitioner. The record does not reveal that Irwin & Leighton objected to posting the bond when the contract was executed. It paid a premium of $8,172.25 for the bond and the surety company accepted it without question. Presumably, these are the circumstances which caused the Court of Appeals to remark upon "the strong equities" of petitioner's case.
Of course, hope springs eternal in mankind, particularly where large sums of money are involved. We can expect that prime contractors and their sureties will continue to test applicability of the act in original contract situations. Thus, recently a claim was unsuccessfully resisted with the argument that military projects were not "public works."" 5
IV ITEMs COVERED BY THE MILLER ACr
The payment guarantee under a Miller Act bond covers :6
Every person who has furnished labor or material in the prosecution of the work provided for in such contract in respect of which a payment bond is furnished under section 270(a) of this tide and who has not been paid in full therefor before the expiration of ninety days after the day on which the last of the labor was done or performed by him or material was furnished or supplied by him for which such claim is made....
To paraphrase the essential parts of this provision, payment is guaranteed for (i) labor done or performed and (2) materials furnished or supplied, (3) in the prosecution of the work provided for in the contract. Much of the litigation has been in this area; and, as a result, the abstract meanings of the terms used are rather well defined-although, of course, there always will be the question of applying those definitions to particular cases. In keeping with the purposes of the act, the courts have adopted a broad view on what constitutes labor or materials. Thus, in an early case brought under the Heard Act, it was stated that:1 7 while each case must be considered in the light of its own particular facts, it is generally held that anything that is indispensable to the work when contracted for falls within the meaning of the words labor and materials.
Marginal items which have been held to constitute "labor and materials," and which are therefore protected by Miller Act payment bonds, include the following:
14 Supra note io, at 30. The last two items deserve particular comment. Generally, a lessor of equipment used in the prosecution of a job is entitled to recover for rentals 22 under the bond, even though the equipment is not incorporated in the project? Similarly, the supplier of repair parts needed to replace parts consumed in the prosecution of the work is protected by the bond. 24 The problem, however, is whether a particular repair or rental item is a cost Court held that a Miller Act payment bond affords coverage for payments owed by an employer under a collective bargaining agreement to a trust fund established to provide health and welfare benefits to construction employees, some of whom worked for the defaulting employer. The Court rejected the surety's arguments that the trustees of the fund, who brought the suit, were not persons "who had furnished labor or material" to the job, that they were not persons "not . . . paid in full," and that they were not persons with "sums justly due" them. The Court declined to decide that the trustees were "in a technical sense, assignees of the employees' rights to the contributions," but still relied heavily on precedents allowing payment bond suits by assignees. The Court thus held that such payments were obligations of the employer covered by the bond, and that the trustees were proper parties to enforce such claim. " Standard Accident Insurance Co. v. United States for the Use and Benefit of Powell, 302 U.S. 442 (1938) . The case involved a suit brought by a railroad under the Heard Act for freight charges on materials brought to the job site. The Court held that transporting freight was "labor" and that the railroad had "furnished labor" used in the construction of a public building within the meaning of the act. The Court stated: "And we are committed to the doctrine that it should be liberally construed in aid of the public object-security to those who contribute labor or material for public works. "In United States for the Use of Llewellyn Machinery Corp. v. National Surety Corp., 268 F.2d 6xo (Sth Cir. 1959) , cert. denicd, 362 U.S. 914 (x959), the court of appeals went further than merely allowing recovery on the bond for rentals. It held that a payment bond covered the replacement value of rented machinery lost en route to the project where the lessee assumed responsibility of loss. A majority of the court reasoned that the assumption of risk of loss by the lessee was merely a part of the rental payment. See Note, 45 VA. L. REv. 2243 REv. (1959 , approving the majority opinion. The dissent, however, termed this reasoning a non sequitur, stating (id. at 6x2) that the majority's holding "converts the surety on a Miller Act bond into a general insurer up to the limits of its bond of all property, without limit as to its value, leased or loaned to the prime contractor when it is lost or destroyed by him with or without his fault. of the job or a capital expenditure. They are not covered by the bond to the extent that they fall in the latter category, capital expenditures. Thus, the eighth circuit recently held that the defendant surety should be afforded the opportunity to show that some part of "rental payments" for heavy equipment constituted consideration for an option to purchase the equipment? 5 To that extent they would be capital expenditures for permanent equipment and not recoverable in a suit on a payment bond. 26 As for determining whether repair and maintenance parts are capital expenditures, the test was summarized by one court recently as follows:27
... perhaps the most important factor in distinguishing materials from capital equipment has been substantial consumption.... A more recent view, which we here adopt, focuses on the degree of expected consumption of the items on the particular job for which they were furnished.
Applying this rule, the court held that the cost of tires furnished for use on heavy earth-moving equipment, and which both the plaintiff and purchasing contractor expected to be substantially used up in the course of the work, was a recoverable item under the bond, whether, in fact, so consumed or not. The court, on the other hand, did not allow recovery for tires furnished for "pick-up" trucks which merely operated over the public highways and were not used to haul materials for the job.
On leased equipment, repair parts which are furnished to the lessor-contractor while the contract is in progress are clearly covered by the payment bond, if they merely replace parts consumed in the prosecution of the work. However, if the parts substantially increase the value of the machinery, rendering it available for other projects, the costs are not recoverable.
28
There is a conflict of authority as to repairs done by the lessor itself after return of equipment. Some courts have permitted recovery by the lessor in such situations. 29 Other courts, however, have held that "the surety may not be held liable for repairs made to equipment after completion of the work. ' 0 The latter rule seems more reasonable. Repairs to equipment after completion of the job and return to the lessor would be for no other reason than to render the equipment available for use on other work. Applying the usual tests, the repairs would not have been consumed in the course of the work and would not be merely incidental and contemporaneous with the prosecution of the work."' Thus, the terms "labor" and "materials," as used in the act, are broad and include almost everything consumed in the normal course of the project, whether or not they are, in fact, labor or material in the normal sense of those words, The more subtle question is whether they were "performed or furnished in the prosecution of the work provided for in the [prime] contract."
This would seem to mean merely that the subcontractor, in order to recover on his bond, must perform his work (a) in a workmanlike manner, (b) in accordance with his own contractual obligations, and (c) with the intent to thereby further the project bonded. Obviously, work which is defective through fault of the subcontractor or which does not comply with the specifications applicable to the subcontractor is not covered by -the bond. The subcontractor, however, is not a guarantor of the specifications and may recover on the bond where defects are ones of design and not of constructionO 3 The subcontractor may recover on the bond for work he was required to perform on the project by the prime contractor, even though it was not specified in the original plans and specifications for the prime contractor. This is true of extra work performed at the prime contractor's request to comply with a change ordered by the owner 3 4 It is also true for extra work ordered by the prime contractor, if in furtherance of the project, even though the work may be mere gold-plating, may not have been ordered by the owner, or otherwise may not be compensable under the prime contractf 5 The fact that the prime contractor cannot receive extra compensation for the work does not affect the subcontractor's rights under his subcontract on the payment bond.
Establishment of a subcontractor's claim for labor or materials in an action brought under the Miller Act, is not dependent upon a showing that the labor or materials furnished were of benefit to the prime contractor. All that is required is proof that the labor or material was furnished in the prosecution of the work provided for in the prime contract, and that the subcontractor has not been paid therefor.
36
It is not necessary that the items claimed by a subcontractor under the bond be covered by a written subcontract. In the absence of such an instrument, the sub- If the subcontractor does not breach his own subcontract, he may recover on the bond under the theory of quantum meruit for partial performance°A s a general rule, it is not necessary for coverage that the materials or labor actually be used or expended directly on the project 1 It is sufficient that they be furnished with the intent that they be so used or expended.
We hold that in order to recover under the Miller Act, it is not required of the materialman that he prove that his materials were actually used in the prosecution of the work of the prime contract, but only that in good faith he reasonably believed the materials were so intended.
42
If materials indispensable to the work are furnished to a subcontractor with the good faith expectation that they will be used in the prosecution of the work, the materialman will not be precluded from recovering on the bond merely because the subcontractor diverts the material to another job or to his own use. "There is no provision in the statute requiring that materialmen must deliver the materials at the job site or that the materials be 'used' in the prosecution of the work. The statute only requires that the materials be 'furnished' in the prosecution of the work." Thus, the court allowed recovery for the gas and oil even though some of it was not used on the job but was diverted to private use. The court put the burden of checking on the subcontractors on the prime contractor. The court noted: "After all, the prime contractor selects his own subcontractors and it seems not unjustly harsh that he should be holden for their laxities." See also Commercial Standard Ins. Co. v. United States for Use of Crane Co., 213 F.2d xo6 (roth Cir. 1954 specifications when received by the subcontractor, the surety was liable because the risk of loss in transit had been assumed by the purchasing subcontractor.
V PERSONS COVERED BY THE ILLER Aar PAYMENT BOND
There is language in the Miller Act which would indicate that any "person" furnishing labor or materials to a project could be covered by the payment bond. 40 However, section 2 7 ob of the act provides S.. that any person having a direct relationship with a subcontractor but no contractual relationship express or implied with the contractor furnishing said payment bond shall have a right of action upon the said payment bond upon giving written notice to said contractor....
In a landmark decision, Clifford E. MacEvoy v. United States,"' the United States
Supreme Court interpreted the language in section 2 7 ob as precluding recovery under the bond by a second tier supplier-that is, by a supplier of a materialman for the prime contractor. There was no direct relationship between the supplier and the prime contractor in that case. The Court relied upon the rule of statutory con. struction that specific language prevails over general, and concluded that section The decision was reached, despite express recognition by the Court, that the act "is highly remedial in nature" and "entitled to a liberal construction ... to protect those whose labor and materials go into public projects," and despite the broad language elsewhere in the act, indicating it applies to "all persons." The Court noted, as a policy consideration, that a contrary holding would extend the prime contractor's liability to "remote and undeterminable" persons"
The rationale of the Supreme Court in MacEvoy has been extended by the fifth circuit to preclude recovery for "labor" as well as for "materials," furnished by persons
• 40 U.S.C. § 27oa(2) states that the payment bond is for "the protection of all persons supplying labor and material in the prosecution of the work .. " § 27ob, in turn, gives a cause of action on the bond to "every person who has furnished labor or material in the prosecution of the work .. " 47 322 U.S. IO2 (1944) . The Court noted that it had not decided the question under the Heard Act.
Id. at 105.
I
8 1d. at 107. ,, The Court also noted that to allow the protection of the bond to extend to more remote relationships "would lead to the absurd result of requiring notice from persons in direct contractual relationship with a subcontractor but not from more remote claimants." Id. at to8.
having no direct contractual relationship with either the prime contractor or a subcontractor. 0 The determination in this day and age of who is a "subcontractor" and who is a mere "materialman" for purposes of coverage of second and third tier parties under the bond is a difficult question. A company furnishing steel as materials often performs more complex and difficult labor than the subcontractor erecting it. This question has resulted in what appears to be a clear conflict of authority on the definition. Thus, the ninth circuit has held that a person furnishing gravel was a subcontractor through whom parties could claim 5 whereas the fifth circuit has held that a similar sand and gravel concern was not a subcontractor.
52
In concluding that the gravel company was a subcontractor, the ninth circuit . ..under the more technical meaning as established by usage in the building trades a subcontractor is one who performs for and takes from the prime contractor a specific part of the labor or material requirements of the original contract, thus excluding ordinary laborers and materialmen.
The district court for the western district of Pennsylvania relied on the same language to conclude that a millwork supplier was a subcontractor.
55
The fifth circuit gave no explanation for its more recent conclusion that a sand and gravel concern was not a "subcontractor" and merely affirmed an unreported district court decision. However, the district court for Maryland, in a well reasoned and recent opinion, similarly concluded that a supplier of concrete cribbing was not a subcontractor, relying heavily on what is, in fact, the customary construction in the trade. In the usage of the business there is a marked difference between a subcontractor and a material supplier with respect to payments by the prime contractor. . . . [I]t is usual and customary to make payments to the prime contractor on the basis of an estimate. . . . as to the percentage of the whole work that has been satisfactorily performed; and where the prime contractor deals with a subcontractor similar proportionate payments are made.... Very generally ten percent of the whole contract or subcontract price is retained.... But in the case of a materialman, there is no such protection... 7 2. The fact that the prefabricated concrete supplier was not obliged to comply with contract requirements, for (a) advance approval by owner of all subcontractors, and (b) the furnishing of all subcontractor payrolls.
08
The law is also unclear as to the status of one claiming through a second tier subcontractor, or a so-called sub-subcontractor. It apparently is possible that the scope of the sub-subcontractor's activities are so great that he will be treated as a subcontractor of the prime contractor, or at least so reasoned the district court for the middle district of Pennsylvania in holding that even a third tier, or subcontractor of a subcontractor, had standing as a subcontractor in his own right under the Miller Act: although it seems he does have standing to insist upon a bond coextensive with the obligations created by the act, if there is a bond issued.
2
On several occasions defendants have contended that use plaintiffs had no right to sue on the payment bonds because the plaintiffs were mere assignees of the persons who actually did the work or supplied the materials. But the courts have consistently rejected this defense, relying on Supreme Court cases under the Heard Act plus the general rule that an assignment of a debt carries with it the security." " Id. at 447. Oregon x963) , where the court and AEC treated the prime contractor on an integrated procurement as mere supervising agent, with the construction subcontractor treated as a prime on his work; and Southern Industries, Inc. v. United States for the Use of James Bond Trucking Co., 326 F.2d 2i (9th Cir. 1964), where corporate plaintiff was permitted to sue in its own right as an undisclosed principal. The right of an assignor of a claim under the Miller Act is enforceable even where the assignment is equitable. In a district court case 64 it was held that a creditor of the prime contractor was entitled to recover from the bonding company amounts paid to employees of the prime contractor. The court stated:"
5
Apart from any question of [an agreement with the employee's representative] to obtain assignments, I am of the opinion that [the plaintiff's] claim could be properly allowed on principles of subrogation.
Of course, an assignee of a subcontractor does not acquire any rights against the surety in addition to those held by the assignor. Where suppliers of the subcontractor have asserted timely and valid claims against the surety, such claims must be paid before the assignee is entitled to any of the funds available under the bond for payment to the subcontractor. 66 Ordinarily, creditors of a contractor are not protected by a Miller Act payment bond even where the money lent has been applied to the payment of the cost of labor and materials used on the construction project.
VI PRESERVATION AND ENFORCEMENT OF RIGHTS UNDER MILLER Act
PAYMENT BoNDs As in all bonding and statutory lien situations, the law protects only those creditors who act diligently to perfect their rights. Notice and suit requirements in the Miller Act must be complied with strictly. The statute provides that a claimant must have been unpaid for ninety days after the day on which the last of the labor was done or performed by him or material was furnished or supplied by him. Technically, it would appear suit could not be brought before the end of such ninety-day period, although this apparently can be corrected by supplemental pleadings. General. However, at the request of the Comptroller General, Congress amended the act to its present form which requires that "no such suit shall be commenced after the expiration of one year after the day on which the last of the labor was performed or material was supplied by him." 9 Suit must be brought within the one-year period, or rights under the bond lapse. T 0 In an industry known for its punch lists and corrective work, there can and will be disputes as to when the last of the work was performed or furnished for purposes of the one-year rule. Since the same determination is required under the ninety-day notice requirement which has been in the statute since its enactment, we shall examine the problem here.
B. Ninety-day Notice to Prime Contractor Section 27ob(a) provides that a right of action on the payment bond is available to persons having a direct contractual relationship with a subcontractor, but no such relationship with the prime contractor, only upon giving written notice to said contractor within ninety days from the date on which such person did or performed the last of the labor or furnished or supplied the last of the material for which such claim is made....
As in the case of a failure to bring suit within one year, failure to give notice when and if due is fatal to a cause of action. 7l Where a materialman supplies materials on several occasions to a specific job, a question may arise whether the materials were supplied pursuant to ( where a supplier of a subcontractor received several separate purchase orders for electrical supplies, they were to be treated separately. The supplier could not revive a claim on which the ninety days had run by giving notice to the prime contractor regarding supplies on which the ninety days had not run. It is true that the notice provision of the Miller Act is designed to afford protection to the prime contractor by fixing the date beyond which, in the absence of notice, he will not be liable for the subcontractor's debts; but this purpose, although important in itself, is subsidiary to the main purpose of the act to protect those whose labor and materials enter into the prosecution of the work; and if there be ambiguity in the provisions relating to the minor purpose, it should be resolved in support of the main object of the law. We believe this construction to be in harmony with the repeated decisions that hold that the statute should be liberally construed so as to effect its salutary purpose.
The Court in Peter Reiss noted the district court's opinion in Noland, to the effect that notice would not relate back over a whole chain of separate orders on an open account even though they were less than ninety days apart. The appeal to the fourth circuit, of course, reversed that ruling.
7
Although the Peter Reiss and Noland cases can be distinguished on their facts it certainly is advisable for a supplier who receives several separate orders to give notice within ninety days after the last delivery under each order. This, of course, would avoid the legal difficulty of later determining whether he is dealing on an individual contract basis or an open account basis with occasional orders.
As to when the time starts to toll, it has been held that materials are not "furnished or supplied" until they reach the hands of the subcontractor, 7 and where a sub-subcontractor left materials on the job and the subcontractor's employee incorporated the materials into the building some time later with the labor being charged back to the sub-subcontractor, the court held that notice given within ninety days after the work was done was sufficientC' Nor did a change in the corporate entity of a subcontractor prevent a supplier's notice to the prime contractor from being good where notice was more than ninety days after corporate change but less than ninety days after furnishing of last materials to site. LAw AND CONTEMPORARY PROBLEMS second subcontractor corporation was related to and had interlocking officers with the first subcontractor corporation.P Apparently a mere return for corrective work does not extend or renew the statutory ninety-day period. In United States for the Use of John T. Evanci & Co. v. Merritt-Chapman & Scott Corp., 80 the court held that replacement of missing and defective parts several months after the final work was completed on the general contract would not extend the ninety-day period. The court noted that if repairs or replacement of defective parts could extend the ninety-day period, it would be difficult to know when the notice time actually ended. 8 1 C. Content of Notice Section 2 7 ob provides that the notice to the prime contractor shall state "with substantial accuracy the amount claimed and the name of the party to whom the material was furnished or supplied or for whom the labor was done or performed."
It is well settled that the notice must be an affirmative claim directed to the prime contractor requesting payment of the sums due.
2 Thus, in United States for the Use of 1. A. Edwards & Co. v. Thompson Construction Corp.,' 3 the court held that the notice, 4 must show it "was intended to be the presentation of a claim," a claim against contractor and its surety by the laborer or materialman in the latter's own right . . . [and] it must state "with substantial accuracy" the amount claimed to be owing the laborer or materialman on the project and the name of the party to whom the material was furnished or supplied or for whom the labor was done or performed.
The notice in this case was merely a request by the subcontractor for consent of the prime contractor to an assignment to the materialman (plaintiff) of monies due to the subcontractor. The court stated: It has also been held that a letter from the subcontractor to the prime contractor listing the plaintiff's claim for materials supplied to the subcontractor and a letter from the subcontractor to the plaintiff referring to the first letter did not constitute adequate notice from the plaintiff to the prime contractor as required by the act. 
